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Sir Leo Page, who died last week at the age of sixty-one, will 
be remembered as one of the great penal reformers of this 
century. After being invalided from the Royal Flying Corps, 
he practised at the Bar, and later became a magistrate for 
Berkshire When he gave up practice he devoted himself 
assiduously to public service, and became particularly interested 
jn prisons and borstal institutions, which he constantly visited 
As the result of his experience of these and of his work in court, 
he saw the need for reforms of various kinds in the criminal law 
and its administration, and he wrote a number of books and 
articles (some of which appeared in these columns) which have 
undoubtedly enlightened public opinion and set many people, 
official and unofficial, thinking and acting 

Sir Leo was a strong supporter of the probation system and 
of reformative methods in prison administration, but he always 
recognized the need for deterrence and for the restraint of those 
who were a danger to the public, even if this meant sentences of 
great length. So long as there was any sign of response to 
helpful influence, he was prepared to give of his own time and 
effort almost without limit, and only those, and they must be 
many, who have at last made good because he would not give 
up hope of them, know just what such a friend meant to them 
His last book, The Young Lag, shows something of his 
broad humanity and sympathetic understanding in dealing with 
offenders of whom most people would despair 

For a long time he was fighting ill-health and growing weakness, 
but he worked on, a little at a time, aided by a devoted wife, and 
the quality of what he wrote never deteriorated. He was humble- 
minded, and though vigorous in debate always anxious to hear 
the other side. His friends loved him for his courage and dis- 
interestedness. His was a life of service and self-sacrifice. Few 
men have done more for those who are, by the standard of 
many, the least hopeful material and the least deserving. 


Mr. Daniel Hopkin 

The death last week of Mr. Daniel Hopkin removes from the 
metropolitan magisterial bench a picturesque figure. Unlike 
most metropolitan stipendiary magistrates, he was of the 
humblest origin, but he was fortunate in having parents to whom 
he owed much, and in being blessed with an iron constitution 
He got on by hard work, and his career was remarkable. In the 


first world war he saw active service, rose to rank of major and 
won the Military Cross. While studying at Cambridge, he earned 
his living during the week, and did most of his work for his 





the WEEK 


degrees at the week-end with the help of a tutor to whom he was 
always grateful. Later he was called to the Bar and acquired a 
good practice. Then followed membership of the House of 
Commons, and finally a magistracy 

As a magistrate he showed shrewdness and humanity, and, as 
might be expected, understanding of working-class people. He 
was the valued chairman of the executive committee of the 
Magistrates’ Association, and worked untiringly in the interests 
of the Association 

As a man, he was friendly, breezy and humorous, a good 
companion and conversationalist. He had many friends, and 
will be much missed in many places 


Motorists who Cannot Read 


It is always a matter for surprise to come across people who, 
in spite of compulsory education, manage to reach adult years 
without learning to read or write. They are becoming increas- 
ingly rare, but they appear from time to time in the courts 


The Birmingham Post reports a case in which a woman motor 
driver, summoned for a parking offence, was stated to be unable 
to read or write, a fact which led the justices to ask the police 
to inquire how she obtained a driving licence 


However undesirable it may be considered for a person to 
drive who cannot read, it is doubtful if that is any disqualifica- 
tion. In applying for a licence it is necessary to answer the 
question about ability to read the number of a car at a distance 
of twenty-five yards, with the aid of glasses if worn, but that 
question is obviously aimed at discovering cases of excessively 
defective eyesight and not of neglected education. Besides, 
people who cannot read may know their letters, even if they have 
no idea what a combination of those letters spells. Therefore 
it may be correct for the applicant to answer the question in 
the affirmative 


As to the desirability of such people being allowed to drive 
motor vehicles under modern conditions, that is a matter of 
opinion. There are many notices as to one-way streets, yellow- 
band streets, halting at major roads and other matters which 
the driver who cannot read may be in danger of disregarding, 
but it may be pointed out that such a driver knows the meaning 
of arrows and white lines as well as the pictorial signs indicating 
steep hills, double bends and schools. It may be argued, 
therefore, that although the illiterate driver is more liable than 
others to commit offences in connexion with parking and similar 
matters he is not necessarily a danger to other road users. 


(including Reports) 
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Permitted Periods of Remand 
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Trespass on Railways 





In a recent report on their work, the magistrates of a juvenile 
court called attention to the increase of offences of trespassing 
on railways, and attributed this im part to the lack of facilities 
m the way of recreation grounds. From an Oxfordshire 
newspaper comes an account of juvenile court proceedings 
throwing light on the question from another angle 


Twenty-three boys and girls were summoned for trespass, 
and for the prosecution it was stated that the cases were brought 
in the interest of the safety of children. One parent made a 
suggestion, with which the chairman of the bench agreed, that 
a head teacher should be asked to give a lecture on the sulect 
next term This 1s well enough, but one ts tempted to ask why 
parents cannot undertake the duty of safeguarding their own 
children, by explanation and injunction, instead of looking to 
the teacher for everything 


he mother of one child said she thought it a hardship that 
children should have to go seven or eight miles round when 
short cut 


there was a across the railway If there is really a 


distance of seven or eight miles involved, it certainly seems to call 
for the provision of a short cut, which might be a footbridge or a 
subway However, there may be some dispute as to the facts 
Railway lines, stations and sidings have a great attraction for 
children at a loose end im the holidays, and they are always 
likely to use the line for a short cut unless it 1s brought home to 
them how dangerous this may be. Many years ago, on a fairly 
busy branch line, children enjoyed the game of “ last across,” 
at a point where the line could lawfully be crossed with a stile 
on each side, until a child was killed. Then at last a subway 
was constructed and it was made practically impossible to cross 
the lines. Even where there is no trespass, crossing the track 
itself is undesirable, especially for children 


Ambulances, Casualties, and So Forth 


Parallel publications by the Ministry of Health in July, 1951, 
deal with the use of the public ambulance service in times of 
peace, and with this and certain related services in time of war 
Section 27 of the National Service Act, 1946, required local 
health authorities to provide an ambulance service and in May, 
1949, suggestions were made for easing the burden on that 
service in consultation with hospital authorities. It is now 
stated by the Minister of Health that, in the subsequent two years, 
the demands on the ambulance service have substantially 
ncreased, and evidently it is thought that a good many such 
demands are not justified The recommendations now made, 
for economuzing in the use of the service, apply both to publicly 
provided ambulances and to the hospital car service, which in 
many areas supplements the public service The statutory 
obligation is not to make arrangements for conveyance of all 
y for those for whom 





persons suffering from illness, but of 
special transport is necessary, and this rule applies to ™ sitting 
cases “' as well as stretcher cases. Persons who have to attend 
hospital are therefore expected to make their own way there, 
when they can reasonably do so ; if they cannot afford the fare 
for public transport of the ordinary kind, they are to be directed 
to the National Assistance Board. Patients who can walk 
should do so; where a patient cannot, and there is no paid 
public transport which will take him for the whole of his journey, 
ambulances should only be used for part of that journey. General 
practitioners, im particular, are to be discouraged from calling 
on the ambulance service for longer journeys than are necessary 
and patients who must be taken in ambulances should whenever 
possible be taken to the nearest hospital so as to reduce the 
nuleage of the ambulance Ambulances are not to be used for 
taking patients on holiday or to a place of recreation 
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The parallel publication upon ambulances and other services 
in time of war which, curiously, is undated (though the imprint 
in small letters at the end includes the figures 7/51) is concerned 
to summarize the casualty arrangements which will have to be 
integrated with local authority services in time of war, and the 
local authority services which exist in peace time but will have 
a continuing or enhanced importance when war breaks out 
The war-time hospital and first aid services, which hitherto 
have not been the subject of formal communications from the 
Minister of Health to local authorities, are dealt with at greater 
length than the ambulance and similar services with which local 
authorities are already familiar The memorandum does not 
pretend to be comprehensive, or to supersede detailed adminis- 
trative guidance such as is given by ministerial circulars, and, 
in particular, it does not deal with certain special circumstances 
in London. It does, however, in addition to nine pages of 
information about casualties, first aid services, ambulances, and 
the like, give information upon care of the homeless, evacuation, 
control of infection, purity of food and water, shelters, sewerage, 
and civilian war dead—amongst other items of good cheer 
appropriate to the twentieth century. 


Attainder 


The July issue of the Law Quarterly Review has, as its main 
article, a paper by Lord Justice Somervell upon Acts of Attainder, 
tracing their use from that which was passed to deal with Jack 
Cade’s property, after he had been killed in the act of com- 
mitting treason. The last part of what we have just written is 
important, because the paper shows that attainder began for 
the purpose of ensuring that property should be properly 
dealt with, in those cases where a man (by reason of his death 
before he could be brought to trial or his having gone beyond 
the seas) could not be convicted though unquestionably guilty 
Originally, therefore, the process of attainder was logical and 
proper The main result of conviction for felony was forfeiture 
of property hanging the felon was a comparatively minor 
incident. The whole social system was based on mutual obliga- 
tion, and the liability to forfeiture of landed property for breach 
of the landowner’s obligations was the fundamental sanction ; 
the only sanction possible in an age of unpoliced violence 
It would have been intolerable if the traitor or murderer, by 
getting killed as he deserved in the course of committing an 
undoubted crime, or by fleeing to avoid its consequences, could 
not merely cheat the gallows but could cheat his overlord of 
the forfeiture. In the Wars of the Roses, attainder became a 
regular step towards confiscating the property of a defeated 
enemy, each side using it in turn, when it happened to be suc- 
cessful, and developing a fiction of treason to justify the con- 
fiscation. Later still, this legislative process by both Houses 
of Parliament was found a convenient substitute for the judicial 


process of trial even where the culprit was available, and Acts of 


Attainder were sometimes passed against persons who could 
have been put on trial. True, they often had a chance to 
defend themselves in Parliament, and it was yet a later develop- 
ment which led to the Acts of Attainder passed without their 
being given this opportunity. Even Henry VIII had qualms 
about this. The judges disliked it, but did not feel able to 
advise the King that it was contrary to law. The strong objec- 
tion from the legal and constitutional point of view, to the 
process of attainder in its late development, is best illustrated 
in the case of Strafford, which the paper analyzes. He had been 
put regularly on his trial by an impeachment; evidence was 
heard and speeches made, when the Commons, fearing that the 
judicial process by impeachment would lead to an acquittal, 
dropped it and put forward a Bill for attainder based on the 


same evidence The learned author modestly hopes that 
others better qualified than he will pursue the topic. It is 
a fascinating study—and it ts interesting to speculate upon the 
likelihood that, in another three hundred years or so, scholars 
will see in attainder as practised by the warring barons of the 
fifteenth century the prototype of War Trials in the twentieth. 


Quasi Estoppel 

The same number of the Law Quarterly Review has an impor- 
tant article by Mr. J. F. Wilson upon “ Recent Developments 
in Estoppel,”’ centred on the much discussed judgment of Lord 
Justice Denning in Central London Properties Trust, Lid. v 
High Trees House, Lid. [1947] L.J.R. 77. Few judgments in 
modern times have given rise to so much professional con- 
troversy ; few, perhaps, to so many attempts to extend them 
illegitimately in practice. The judgment seems, however, to 
have so far settled down into acceptance; and professional 
opinion to be moving in favour of regarding it as a permanent 
part of the law. Some of its difficulties were explained away 
by the Court of Appeal (Denning, L.J., being again a member) 
in Combe v. Combe {1951} 1 All E.R. 767. It is now certain 
that the estoppel or quasi estoppel which was held to be estab- 
lished against the landlord in the High Trees Case cannot be 
made itself the basis upon which to bring an action; it is 
only available as a defence (it is, in other words, of the same 
nature as all estoppel), and it is also clear that there must be 
some detriment suffered by the person who relies upon it 
In the common case, where a landlord has agreed, like the 
plaintiff in that case, to accept less rent than he could have 
required under the tenancy agreement, but the tenant has not 
by staying in possession suffered any detriment such as the 
defendant there was held to have suffered, it seems that the 
decision would not now be held to apply. The principle which 
it establishes or which (according to Mr. Wilson's article) it 
adopts from earlier cases, lies midway between contract and 
equity, and so outside the specialized fields of our own readers 
It is, however, exceedingly important, and may affect local 
authorities in unexpected ways in almost any one of their legal 
relationships 


Notice to Quit after Tenant's Death 


At p. 290 of the same issue is an editorial note initialled by 
Mr. R. E. Megarry, indexed under the heading “ Notices to 
quit served on relations of deceased tenants.” This is a topic 
which comes to us constantly, by way of Practical Points and 
otherwise. Both the cases which Mr. Megarry discusses relate 
to the tenancy of farms, whereas such a problem most often 
comes our way in relation to the tenancy of dwelling-houses 
The decisions are, however, equally important for dwelling- 
houses in that they deal with notices to quit addressed to persons 
believed to stand in the shoes of the deceased tenant, at a time 
when, in reality, his interest was still vested in the President of 
the Probate, Divorce, and Admiralty Division. The courts 
have been inclined not to stand upon the technical point that 
the notice was addressed and delivered to relatives or others 
who had no technical /ocus standi, if, in substance, they were the 
persons whom the landlord wished to oust and if, subsequently, 
a legal interest, adequate to make them proper recipients of 
such a notice, became vested in them. The provisions of the 
Agricultural Holdings Act, 1948, in regard to notice to quit, 
are extensive and peculiar, and differ from those in the Housing 
Act, 1936, as well as from the rules of common law, but the 
cases noticed and analyzed by Mr. Megarry should be con- 
sidered, by those of our own readers who have to deal with 
umilar notices in the interests either of a landlerd or a tenant 
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THE WEIGHT OF THE BURDEN 


< rou ' igmeant ' the Probat D roe af d Adn ralty 

1) # the High Court have probably intensified a fee 
casin which we beheve to have been lurking at the back 
is which are applhed (as the minds of magistrates 
r rks and members of the legal profession are applied) 
alternately to the cr nal and the civil law. Legal training or 
aperience has planted in all of us the knowledge that more ts 
j of a prosecutor than of a plaintiff, We are sure that 
he ire some imstances in which the proof which would suffice 
tw A crV ise would be insufficrent to secure a conviction in 
: i) Cane but if we asked where to draw the line, and if 
unswer were tested by skilful ipplementary questioning, it 


is likely that we should soon be in difficulties. It may therefore 
be helpful to go back to some of the sources of our long-held 


(and perhaps by now somewhat vague) beliefs, and to examun 


them in the light of what the supermwr courts have said both 
recently and im former times If by this exercise no clearly 
defined formula can be produced, we shall at least have renovated 


our knowledge of the msues which are involved, so that we may 
be the reader to decide them in the next case in which they arise 

Reference to standard textbooks, fortunately, gives immediate 
confirmation of the one thing of which most of us are quite sure 


Kenny's Outlines of Criminal Law, for instance, states roundly 
that a larger minimum of proof is necessary to support an 
sccusation of crime than will suffice when the charge ts only of a 
cw nature And, of course, in innumerable judgments in 
cr nal cases the superior courts have hammered home the 


esson that the burden rests and remains on the prosecutor to 
prove his case beyond reasonable doubt Throughout the web 
of the English crimmnal law.” said Viscount Sankey in Wool 
mington Vv. DP LP 1935 A 16.) One golden thread ts 


always to be seen, that it 1s the duty of the prosecution to prove 


the prisoner's guilt If at the end of and in the whole of the 
case there 1s a reasonable doubt the prisoner ts entitled to an 
quittal The case of R. \ fhramovitch (1914) 79 J.P. 180 
c so widely misunderstood, was really decided ups the s c 
¢ if the pury consider that the explanation of a person found 
mossession of recently stolen goods may be truce, they must 
have a reasonable doubt and must therefore acquit him 
The degree of proof necessary im criminal cases was state 
with greats particularity by Denning, J. (as he then was) 


Willer v. Ministry of Pensions (1947) 63 T.L.R. 474 ‘It need 


reach cert ty, but must car 1s high degree of probability 
Proof beyond reasonable doubt does not mean proof beyond a 
hadow of a vubt. The law would fail to protect the community 
f it admitted fanciful possibilities to deflect the course of justice 
If the eviders ' ‘ trong against a man as to icave or 
ate possibilit his favour, which can be dismussed with the 
crite ! < it pus emu ine kK t prodabic 
i? iM p ed beyond reasonat houMm, Hut r hort 
hat w the 
It <r ! al sncle I ! t 
x shen an atte ule t ¢ the degre ~ mn 
case t t? Cu ea cas t Ginesi 
4s \ tR ‘/S may ad t ve Started trouble 
In the Divisional Court, Hodson, J., had said that a egation of 
" tery ist be proved with the same degree of st CSS as 1S 
required for the proof of a criminal offence In the Court 


Appeal Tucker, L.J., in an erudite judgment reviewed eccles 
iastical authorities, beginning with Sanchez’s Disputationum 


(1626) and the dictum that suspicio probabilis was not enough 


and that suspicio violenta was required “ quia haec sufficit ad 
conde mnandum Tucker, L.J., accepted the view of Hodson, J., 
and said it meant that adultery must be proved beyond reasonable 
doubt. At this point an issue was raised which later was to re- 
open the whole question of the weight of the burden of proof in 
crvil cases. Tucker, L.J., had been discussing the burden in 
adultery cases, and Wrottesicy, L.J., in concurring, expressly 
restricted the effect of the decision to those cases. It is fair to 
say that it was at this time generally considered that adultery was 
a special case requiring something more in the way of proof than 
other matrimonial “ offences": and though the occasion of 
Lord Justice Wrottesley’s remarks was a reference by Lord 
Merriman in the carlier case of Churchman vy. Churchman (1945) 
P. 44 to “ the case of a matrimonial offence,’ this had not been 
generally seized upon as equating adultery with crue!ty, desertion 
and the rest 


Lord Merriman himself made it clear in the next of this chain 
of cases —Fairman vy. Fairman (1949) | All E.R. 373—1that this 
was not his intention : the onus in those cases lay on the spouse 
who made the charge to satisfy the court that the case was 
proved. So far as adultery was concerned, however, he applied 
the principle of Ginesi v. Ginesi to the extent of refusing to 
accept the uncorroborated evidence of an accomplice 


Next came Davis v. Davis {1950} | All E.R. 40, a cruelty case 
in which Denning, LJ., explicitly tackled the question of the 
difference between criminal and civil proof, and said that there 
was a considerable difference in the standard required. He 
referred to his own judgment in Miller v. Ministry of Pensions, 
which included not only the passage quoted above on criminal 
cases, but the following on civil cases: “ If the evidence is such 
that the tribunal can say *‘ We think it more probable than not,’ 
the burden is discharged, but if the probabilities are equal it is 
not.” He pointed out that the criminal standard had been built 
up out of the law's high regard for the liberty of the individual : 
no such stringency was necessary in divorce suits (for cruelty and 
desertion at any rate) because there the law was concerned not 
to punish but to give relief. The statute required the court to be 
* satisfied on the evidence that the case for the petition has been 
proved,’ but the burden thus placed on the petitioner was not 
of extraordinary weight. “* The circumstances must be such as 
would lead the guarded discretion of a reasonable and just man 
to the conclusion” (per Lord Stowell in Loveden vy. Loveden 
(1810) 2 Hag. Con. 1, 3) 

Finally, Denning, L.J., expressed the view that it was dangerous 


to apply in divorce cases the standard of proof bevond reasonable 


doubt, because of the temptation to give effect to shadowy or 
fanciful doubts 

The appeal to the words of the statute in Davis v. Davis 
prepared the way for Gower v. Gower |1950) | All E.R. 804, an 
adul y case in which Denning, L_J., questioned what had tll then 


been understood to be the special quasi-crimina! characteristics 
of adultery cases in regard to proof. He now pointed out that the 
Statute (the Supreme Court of Judicature (Consolidation) Act, 
1925), made no special provision for adultery, but merely required 
in all cases that the court must be satisfied on the evidence. The 
Ginesi case, he said, had not been fully argued—counsel had 
conceded that criminal standards apphed, and had not cited 
Mordaunt v. Moncreiffe (1874) 39 J.P. 4, in which the House of 
Lords had ruled that divorce for adultery was a civil, not a 
criminal matter and that the analogies and precedents of the 
criminal law had no authority in the divorce court. In the 
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Gower case itself it was held that adultery had been proved beyond 
reasonable doubt and the observations of Denning, L.J., on the 
Ginesi case were made obifer. Nevertheless they derived con- 
siderable force both from their source and from their content, 
and most people, of those who are interested in the subject, if 
asked at this stage to outline the law about the burden of proof 
would have said something like this : “In criminal cases there 
must be proof beyond reasonable doubt : civil cases are decided 
on the balance of probabilities : adultery is an exception, in that 
although a civil matter it requires proof beyond reasonable 
doubt : it is likely, however, that the House of Lords may some 
day decide that we have been wrong in regarding adultery as an 
exceptional case.” 

Then came Bater vy. Bater (1950) 2 All E.R. 458, which threw 
a new light on the whole question. Bucknill, LJ., set the ball 
rolling by saying in his judgment: “I do not understand how a 
court can be satisfied that a charge has been proved if at the end 
of the case the court has a reasonable doubt whether the charge 
has been proved.”’ Denning, L.J., accepted the pass neatly and 
took up the running, saying that the difference of opinion about 
the standard of proof might turn out to be a matter of words 
Reaffirming the principle that a higher standard was required in 
criminal than in civil cases, he said that there was no absolute 
standard in either case. There might be degrees of proof within 
that standard—~ in proportion as the crime is enormous, so 
ought the proof to be clear.” Similarly in civil cases there might 
be degrees of probability—a higher degree being required to 
establish fraud than negligence 

Pausing at this point in Lord Justice Denning’s judgment, 
one could not but think that one’s impressions gained from a long 
succession of previously decided cases must have been mis- 
leading. The judgment of Humphreys, J., for instance, in R. v 
Carr-Briant (1943) 107 J.P. 167, is useful for comparison because 
it deals with the standard of proof in several different kinds of 
case. Humphreys, J., quoted a dictum of Lord Hailsham in 
Sodeman vy. R. (1936) 2 All E.R. 1138—** The burden in cases in 
which an accused person has to prove insanity may fairly be 
stated as not being higher than the burden which rests upon a 
plaintiff or defendant in civil proceedings”: the dictum of 
Willes, J., in Cooper v. Slade (1858) 6 H.L.C. 746, 772 that “ in 
civil cases the preponderance of probability may constitute 
sufficient ground for a verdict ” : and the judgment (quoted by 
Willes, J.) in Newis v. Lark (1573) Plowd. 403, 412 “ the jury 
if the matter is doubtful may found their verdict on that which 
appears the most probable.” These various pronouncements 
seem on the face of them to justify a clear-cut distinction between 
the standard of proof required in a criminal prosecution on the 
one hand and the standard in civil cases, cases when the defence 
of insanity is raised and other cases where an onus is cast on the 
defence, on the other : the basis of the distinction being that 
in the first class of case any reasonable doubt will suffice to 
secure an acquittal, whereas in the second class the court or 
jury may choose the more probable alternative in spite of 
doubts. In a criminal case, for instance if a juryman thought 
“| am not sure what happened here. It is not certain that the 
accused is guilty, but it is still less certain that he is innocent,” 
he should acquit : in a civil case, however, if the juryman thought 
* it is much more likely that A’s story is true than that B’s story 
is true” he would be entitled to give A the verdict : or if he 
thought that a defendant in a criminal case had established that 
it was more likely than not that he had a lawful excuse for 
possessing housebreaking implements by night, he should acquit 
the defendant in spite of any doubt he might have that the 
lawful excuse existed 

The judgments in the Bater case seem to explode this comfort- 
able view, and to envisage a kind of scale of burdens of proof, 


graduated according to the importance of the subject matter of 
the case. The degree of probability—and the degree of doubt 
which would lead Lord Stowell’s “reasonable and just man" to 
his conclusion depends, says Denning, L.J., on the conclusion to 
which he is required to come. “ It would depend on whether it 
was a criminal case or whether it was a civil case, what the 
charge was, and what the consequences might be.” 


At first sight, the appeal to consequences is attractive because it 
appears to be consistent with differentiation between criminal 
and civil cases. In the long run, however, it is not true to say 
that the potential consequences of a criminal charge are always 
more serious than those of a civil action. Deprivation of personal 
liberty is the ultimate sanction of civil judgments : in many 
criminal cases the immediate sanction is a fine, and deprivation 
of liberty is no more likely a consequence than in a civil case. 
One may therefore legitimately ask whether the varying burden 
of proof in criminal cases overlaps the varying burden in civil 
cases : whether in a minor criminal case the burden might not 
be lighter than in a civil case of unusual seriousness. Looking at 
the Bater judgments, it would seem that it might, and that the 
practical effect of all this discussion has been two-edged. In the 
first place, it seems that in some civil cases the plaintiff has a 
heavier burden to discharge, than is suggested by reference to a 
balance of probabilities, On the other hand it is indicated that in 
minor criminal cases a less stringent view may be taken of proof 
beyond reasonable doubt than in more serious cases 

Lord Justice Denning went on to say that because of our high 
regard for the liberty of the individual a doubt may be regarded 
as reasonable in the criminal courts which would not be so in the 
civil courts. To a logician, this proposition might seem difficult 
to defend—he would say that the dictates of reason are not to 
be conditioned or modified by the possible consequences of 
obedience to them. In practice, however, the ordinary juryman 
or magistrate finds no difficulty, however illogical it may be, in 
giving effect to it. It seems fair enough to him to say : “ This man 
may get ten years if I find him guilty : the doubt is small, but I 
shall not take the risk of ignoring it" : or on the other hand to 
say: “It is practically certain that this man owes the money : 
where the doubt is so slight it would not be reasonable to refuse 
to order him to pay two pounds.” 

The “reasonable and just ’* man on the bench or in the jury 
box should therefore direct himself or be directed, on these 
lines. In general, he must be readier in a criminal case to give 
effect to his doubts in favour of the defendant than he is in a civil 
case, but the criminal or civil nature of the proceedings is not the 
only consideration. Ina criminal case he must ask himself whether 
the charge is proved beyond reasonable doubt, and in deciding 
what is reasonable he must have regard to the gravity of the 
charge and to the consequences of conviction for the accused 
In a civil case (or in deciding whether the defendant has discharged 
an onus specifically laid on him in a criminal case) he must 
ask himself whether the matter is proved : and if he has any 
doubt he must have regard to the importance of the matter in 
issue and to the seriousness of the consequences of his decision 

There remains the question whether in cases where adultery is 
alleged stricter proof must be required not only on the ground 
that the consequences of the court's finding may be serious but 
also on the ground that adultery is a quasi-criminal matter. At 
present it seems that the answer must be in the affirmative, and 
that this special status of adultery cases is attributable to the 
ecclesiastical origins of the law on the subject : but it would not 
be surprising if one day the superior courts decided otherwise, and 
we were told that an allegation of adultery must be strictly proved 
only for the reason that, and to the extent that, the consequences 
of a finding of adultery are more serious to thé defendant than in 
the general run of civil cases. 
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WEIGHTS AND MEASURES ACT, 1889: SELLING OF 
COAL CONTRARY TO SECTION 29 


CONTRIB 








| ty of cases which ne Delore the courts for an 
f yer ft ection r the seller of the coal r the 
" i harged with an offence, and there does not appear 
to be eported case in which both the seller and the carman 
pve hex irged I 4 recent case, however, both the driver 
f thy ec and h ite were convicted and fined, the driver 
as the (x harge of the vehicle and the mate I! siding and 
atx g. and the sel (the pany which owned the vehicle 
ana « ' i the driver and his mate), were also convicted and 
el f ‘ » the i! as be volta s weight than that which 
t wa 1 ented to be Ir ew, therefore, of these somewhat 
musua cumstances it may be helpful to examine the Act 
juest ind to see what the above section say n this point 
Sect ) of the Act of ISS9 is in two parts, the first part 
giving t ny mspecto w weights xi measures, or office 
ippointed | the pur by a local authority, the power ot 





entry amd f stopping any vehicle carrying coal, and of testing 








iny weights, and of weighing the coal, and the second part of 
the sect » constitutu the statutory offence of selling coal of 
i less weight than that represented by the seller 
The relevant words of subs. (1) are as follows Any inspector 
ray enter any building or part of a building or other place in 
which il is sold or kept or exposed for sale, and may stop any 
chicle ca ne il for sale or for delivery to a purchaser, and 
may test any werhts and wenhine mstruments found in any 
such place or vehicle, and may weigh any load, sack, or other 
‘ sntity of coal. found iny such place or vehicle, or 
which m co e of delivery to any p hase Then follows 
thre (2) whict ™ tt nina adult ind under 
ht took | If it appears t i t ol 
’ that Te wk « t 
scl i ke ht that represented t the selic th 
* k { “ ine « hic, « the 
™ < he Case be c 
CuK n 
1} tw which we 1 see to arise on the 
th ‘ (a) What acts are within the 
Act nad Is it necessary to prove mens 
; , f the defe is n ind it may be 
‘ ‘ i thes« est th te 


ia) “ WHAT ACTS ARE WITHIN THE MISCHIEF OF THI 


ACT ? 

I hy ‘ tain wervation the lements in Robert 
Woodwa 490) 25 O.B.D. 412, which state clearly that what 
s armed at by the sect $ a representation concerning the 
weight of the coal sold, a representation which iy be either 
verba writ ys and whict ivy ™ se enther | the coa 
nerch by the ca 

The he respondent, against wi 1s had been 
lisrmissed as the pe m x ge the coa sas a c « and 

ndd to thes business he supplied coal to h tomers 
it appeared that the coal was brought to his pre es by his 
servant in sacks, which were weighed in the presence of the 
servant. and which (We servant alleged were correct in weight 


and that the sacks were then placed on the respondent s premises 
to be delivered to cust wrers as ordered Th at the responder ton 
the day in question had received certain orders for coal, one for 


four cowl. and the other for on “ ind in pursuance of 





TED 


directions his carman took five sacks of coal, believing that each 
sack contained one cwt., and placed them on the respondent's 
vehicle for the purpose of delivery. That on the way to deliver 
the sacks the carman told the inspector, who stopped him and 
who had inquired the weight of coal which the sacks contained, 
that each sack contained one cwr., but that upon the sacks being 
weighed by the inspector they were deficient in weight to the 
amount stated in the summons 


In his judgment dismissing an appeal by the inspector, Pollock, 
B., says this with regard to the scope of the section : “* If we look 
at s. 29, the whole foundation of the legislation there contained 
is, that there should be a representation concerning the coal 
sold ; this seems clear from the language of subs There must, 
therefore, be a representation either verbal or in writing. In the 
present case there was no verbal representation by the seller as 
to the weight of the coals, as there usually would be in cases 
where the coals were sold in the shop or were hawked round the 
Streets for sale ; indeed, looking at the facts found in the case, 
there is no reasonable ground for saying that there was a repre- 
sentation made by the seller to anybody.” 


In agreeing, A. L. Smith, J., says : “* I agree that the Act was 
passed to prevent people being defrauded by getting short 
weight. But who is caught in the meshes of the Act? The basis 
of the offence created by s. 29 is a representation by the person 
vending that the coals are of greater weight than is really the 
fact, and, unless there is such a representation made by the 
seller, he cannot be made liable. The first subsection deals with 
the power to waylay coals (so to speak) while in the shop or in 
transit ; I do not assent to the suggestion that “ in course of 
delivery “ ts a third case, distinct from being in the shop or in 
f transit, and 


transit ; the expression only enlarges the mode « 
covers such cases as the carrying small loads of coal to the 

s house on a man’s back. Then comes subs. 2, which 
under the words “ represented by the seller,”’ hits the master in 


cust eI 


the shop ; and, under the expression “ person in charge of the 
vehicle,’ hits the man who is in charge of the vehicle, and who 
is actually selling the coal from the vehicle. In the present case 
the servant was not selling the coals, and the master had made no 
representation that the coals were of greater weight than was in 
fact the case ; and, therefore, neither is liable under the section.” 

In this case it was the coal merchant, the seller, who was 
summoned, but in the next case, that of Paul v. Hargreaves [1908] 
2 K.B. 289, it was the carman who was summoned, and the 
court considered the meaning of the words “ as the case may be 
in the second subsection above. There a servant in charge of a 
vehicle was merely delivering therefrom coal to customers of 
less weight than that represented by his employers, the servant 
there acting innocently and having himself no knowledge of any 
short weight in the coal, and not himself selling it 

In his judgment holding that the carter in such circumstances 
was not guilty of an offence under the section, Lord Alverstone, 
C.J., says, after dealing with the question of mens rea, to which 
reference will be made shortly, and referring to the subs. (2) 

If it appears to a court of summary jurisdiction that any sack 
is of less weight than that represented by the seller, the person 
selling or keeping or exposing the coal for sale, or the person in 
charge of the vehicle, as the case may be, is made liable to the 
fine. The latter words indicate that the person in charge of the 
vehicle may be the seller making the representation. If he is the 
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seller making the representation he ts liable To come within 
the scope of the Act the person in charge of the vehicle must be 
selling, keeping, or exposing the coal for sale. The words “ as 
the case may be™ were inserted to cover the case where 4 
representation has been made by a person who is not himself the 
owner of the coal, but who is acting as an agent in selling or 
exposing it for sale, and is sent out by the coal merchant not 
merely to deliver coal which without the agent's knowledge is in 
fact of less weight than that represented by the merchant, but 
to make a representation himself as to the weight of the coal he 
is selling and to sell coal of less weight than that represented by 
himself.” 


It would, therefore, seem to follow from these two judgments 
that in order to create a liability there must be a representation 
as to the weight of the coal which is in fact of less weight than that 
which it is represented to be, and that this representantion may 
be made either by the owner of the coal selling or keeping or 
exposing it for sale, or by the carman selling the cogl ; but that 
if there is such a representation both by the owner, and also by 
the carman then each of them has committed an offence under the 
subsection 

But what constitutes a representation as to the weight of the 
coal ? 

The most usual form of representation is, of course, a state- 
ment by the seller to the person buying the coal that the sack of 
coal weighs so many hundredweight, and this would presumably 
be the case where it is the carman who is the person making the 
representation. The position, however, is different where it is the 
owner who is the person making the representation and who is 
selling, or keeping, or exposing the coal for sale, but who is 
not himself in charge of the vehicle and does not, therefore, 
himself make any statement as to the weight of the coal which 
is being sold. In such a case it has been held that there exists 
such a representation where either there is a delivery ticket with 
the coal, or a label has been attached to the sack by the owner of 
the coal 

Thus, in Baker v. Herd (1894) 58 J.P. 413, a delivery ticket 
was sent by the seller of the coal to the contractor who was 
engaged by him to deliver the coal according to the orders 
given him by the seller from time to time, and the seller was 
convicted for selling coal which was represented by the delivery 
ticket as being of a certain weight, whereas the coal was of less 
weight. It was contended by the seller on appeal from this 
conviction that no representation as to the weight of the coal 
had been made by him, and that he was no party to the weighing 
or delivery of the coal, and that the carman in question, one 
Bundy, was not his (the seller's) servant, but the servant of the 
contractor. In rejecting the contentions of the seller and up- 
holding the conviction, Day, J., held that the possession by the 
carman of the delivery ticket or note as to weight, issued by the 
sellers which he received during the course of executing the orders 
given him by the seller, was a representation by the seller. That 
as regards the argument that there was no privity between the 
seller and the carman, who was the man who delivered the coal, 
because the seller had not selected the carman, Bundy, to deliver 
the coal, and Bundy was not his servant, the learned Judge 
stated that the coal was clearly delivered on behalf of the seller, 
who had contracted with a general dealer to execute the orders, 
and that it could not be in the least material which man delivered 
the coa!s, for the ticket had been entrusted to whoever delivered 
the coals, and that this sufficiently amounted to a representation 
by the seller who was properly convicted 

Again, it was held in Franklin vy. Godfrey (1894) 63 L.J.M.C. 
239, that a metal label affixed to a sack of coal indicating that 
the sack, when full, contains a cértain weight of coal constitutes 
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a representation by the seller to the purchaser that the sack 
when filled and delivered by the carter at the purchaser's 
house contains that weight of coal. There, a carman of the 
appellant, a dealer in coals, in the course of delivering coal to 
a purchaser, was asked by an inspector what a particular sack 
contained, to which he replied : “ Half a hundredweight,” but the 
sack when weighed contained a less amount of coal. It appeared 
that there was affixed to the outside of the sack a conspicuous 
metal label with the letters and figures thereon “ 4 cwr.”’ and that 
this metal label was affixed to the sack at the time it was made, 
and it was on the sack when it left the appellant's premises. 


In his judgment stating that there was abundant evidence to 
justify the conclusion of the magistrate that the appellant dealer 
had committed an offence, Mathew, J., says: “ It is true that 
there were in this cart sacks bearing a metal label describing 
fifty-six pounds as the contents of a single sack. We cannot 
agree with the contention that we cannot come to the conclusion 
that that was a representation that the sack contained at any 
time fifty-six pounds because it was merely a representation that 
the sack was so constructed as to be capable of containing tha 
particular measure, and that the label was apparently placed 
where it was to convey the fact that that was the intention with 
which the sack was made. The cart was sent out with several 
sacks of coal to be delivered to a customer, and the label was 
fixed on the sack in question.” 


In his judgment agreeing with Mathew, J., Kennedy, J., stated 
that it appeared to him that there was ample representation by 
the master that the sack contained the quantity of coal which 
it did not contain, and that there was evidence of representation, 
and evidence that that representation was not correct. In so 
stating, he distinguished the case of Roberts v. Woodward, 
pointing out that the gist of the decision there was that there 
was no representation traced to the master, and that it would 
not be right to make him responsible when the representation 
was only that of the servant, whereas, in the case then before 
him, the magistrate had found that there was a representation by 
the master, and, therefore, Roberts’ case had no bearing upon it 


(5) “IS TT NECESSARY TO PROVE MENS REA ON THE 
PART OF THE DEFENDANT TO A SUMMONS ?” 


It will be helpful to consider this question under two heads 
(i) Where it is the coal merchant who is being summoned, and 
(ii) Where it is the carman who is being summoned 


(i) In the case where no representation has been made by the 
coal merchant, the seller, the mere fact that the carman who is 
delivering the coals, but not selling them, makes a representation 
as to their weight does-not make the coal merchant liable. 
Thus, in Roberts v. Woodward, Pollock, B., says: “ It is said, 
however, that the man in charge of the vehicle, upon being asked 
as to the weight of the sacks, said that which was untrue, and 
that the seller, his master, and not the man himself, would be 
liable in respect of that untrue representation. I cannot assent 
to that proposition. I know of no instance in which a master is 
criminally liable for the act of his servant, unless he is made so 
by statute, or unless the act of the servant is, from its very nature, 
obviously the act of the master.” The learned Judge then went 
on to instance the case of a servant selling an indecent book 
where it would be presumed to be the act of the master who was 
keeping indecent books for sale, and the liability of a master 
for the act of his servant in supplying drink to a constable on 
duty, instances, which, he stated, were inapplicable to the case 
then before him. And in his judgment, A. L. Smith, J., stated 
that he could not agree with the proposition that the misrepresent- 
ation of the servant was, in law, the misrepresentation of the 
master. 












In the wx, however, where there is a representation as t 
weight by the al merchants, the sellers of the coal, it has beer 
state s recent case, that of Brentnall & Cleland Lid. 
London Cour Council [1944] 2 All E.R. $52, that there is m 
need to prove mens rea on the part of the sellers, and that where 
thers s rey entation as to weght, and that representation i 
moorrect, it nnecessary to prove that the seller knew that the 

ack of i! did not om fact wegh the amount which it was 
represe ! as wenvhing There Brentnal!l & Cleland Ltd., for 
Purpers f fuel economy as suggested by the Minister of Fuel 


1 Powe " oal merchants appointed another firm, Herbert 
( larke Ltd., as thes agents for delivering coal sold by themselves 
( Bre il! & Cleland Ltd.) to some of their customers, but they 
cx ed supervision over Herbert Clarke Ltd., esther in 
ad art delivery Upon a carman being found to be 
arrying for delivery sacks of less weight than that represented 
n the delivery note signed by Brentnall & Cleland Ltd., Brentnal! 
& Cleland Lid, were prosecuted and convicted under s. 29 (2) 
vw the A f [SAY 
I pl fing the conviction and rejecting the contention 
hehal! the appellants, Brentnall & Cleland Ltd., that a finding 
ofn 1 was necessary for conviction, Lord Caldecote, C.J, 
way Section 29 (2) makes a person against whom the necessary 
facts are p ed hable to a fine not exceeding £5. In this case the 
fire in tnall & Cleland Ltd, having appointed agents t 
xct for them, must, I think, be deemed to accept responsibilit 
the acts of thei agents, and, that being so, it scems to me 
ilmost beside the pout to inquire whether or not Brentnall & 
Cleland Ltd (the appellants to the court of quarter sessions 
had a ty mind ; in other words, whether mens rea has beer 
how Messrs. Brentnall & Cleland Ltd., appointed their agents 
im th ‘ tances which | have stated. Whether they the 
ves had ag ty mond of not seems to me relevant, becausc 
there ’ gestion wale against the im this case, but I 
think that the court of quarter sessions came to a perfectly 
ect decision when they said that in their opinion mens rea 
va t a necessary clement in the offence. Uf an offence is showr 
to h been con tted under s. 29, I think it 1 ifficient t 
how that cre was 4 representation — which of course 1s clearly 
Y this case und that, as the coal which was being 
‘ { was defent in weight, whether or not Messrs. Brentnall 
AC und Lid, the appellants, themselves were aware of the fact 
SCC ITIS « to have been an unnecessary matter for consider 


In agreeing, Humphreys, J., referred to a previous judgment of 
his in Twentymany. John Hulbert Lid. (1944) 170 LT. 340; 108 3.P 
168, statong that he did not wish to be bound by a statement in the 
two above reports to the effect that proof of mens rea is a 
necessary matter in proving an offence under this section, but 
that thes statement of his was wrong. He then says Dealing 
with the Weights and Measures Act, 1889, s. 29, the language 
is so plain that, as I say, | cannot think that | was guilty of the 
obvious mistake of saying that this offence requires proof of 
mens rea. The offence is this. Having stated that an inspector 
of weights and measures may stop a vehicle carrying coal for 
sale or delivery, and may test the weight, it then says that, if it 
appears that any sack so weighed is of less weight than that 
represented by the seller, the person selling shall be liable to a 
fine not exceeding £5. 1 cannot imagine that any judge, even 
myself, would be guilty of saying that that required that the 
seller should know and be proved to have known that the sack 
did not in fact weigh the amount which it was represented as 
weighing, that ts to say, that the coalman’s sack did not represent 
that amount (The court then went on to consider an argument 
based upon a defence under s. 12 (2) of the Sale of Food (Weights 


and Measures) Act, 1926, which is outside the scope of this 
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article. It may be noted that the facts here are similar to those in 
Baker v. Herd which case, however, does not appear to have 
been referred to in argument.) 


(ti) The position where it is the carman who 1s being summoned 
equally differs where he in fact is selling the coal, and where he is 
merely delivering it. If he is actually selling the coal, he would 
clearly come within the principle of the last mentioned case, and 
upon proof of a representation by him as to weight and that this 
representation is incorrect, then an offence would be committed 
and proof of mens rea on his part ts unnecessary 


Where, however, he is not the actual seller, but is only deliver- 
ing the coal, then his position is covered by the decision in Paul 
v. Hargreaves above. There the carman had received the coal 
from the yard already loaded, and had nothing to do with the 
weighing or loading of the coal and did not know that there was 
any short weight, the coal in the sacks at the time of their being 
weighed by the inspector being just as he had received it from 
the coal merchants, the sellers, and he made no representation 
as to the weight of the coal. In holding that the carman in such 
circumstances was committing no offence, Lord Alverstone, C.J., 
says it is a general principle of the criminal law that a man is not 
to be convicted of a crime if he has no mens rea. There are, no 
doubt, a number of exceptions to that rule which are based upon 
the terms of particular statutes, for example, certain offences 
under the Licensing Acts and the Sale of Food and Drugs Act 
But this Act creates no exception to the general rule But in 
my opinion it would be straining the meaning of the enactment to 
hold that an innocent carter, taking out sacks of coal for delivery 
in entire ignorance that the sacks contain less than the weight 
represented by his employer, is lable to be convicted and fined 
That would make the mere fact of taking out the coal a criminal 
offence. There is nothing in the statute to show that that was 
intended 


That passage from the judgment of Lord Alverstone was 
referred to with approval by Lord Caldecote in Brentnall & 
Cleland Ltd.'s case as regards this question as to what must be 
proved where it is the person who was in charge of the vehicle 
who is being prosecuted, and he stated that it was not necessary 
to say anything more about it than to read that passage from the 
judgment set out above M.L 


NEW COMMISSIONS 


KENT COUNTY 


David Thomas Jenkins, 60, Bouverie Road, West Folkestone 
Charles Harman Hunt, Waldershare Park, nr. Dover 


NORTHUMBERLAND COUNTY 


David Vaughan Brims, Little Heddon, Heddon-on-the-Wall 

Mrs. Sarah Collingwood, Lilburn Cottage, West Lilburn, Alnwick. 

Dame! Ralph Edward Cotton, 25, Westbourne Avenue, Gosforth, 
Newcastle upon Tyne 3 

Mrs. Mary Constance Phipps Hornby, Murton White House, 
Berwick-on- Tweed 

Harold Dawson Jefferson, 17, St. Paul's Gardens, Whitley Bay 

Mrs. Greta Milburn Reed, Ghyllheugh, Longhorsley, Morpeth 

George Lewins Rutherford, Heighley Wood, Morpeth 


SUSSEX COUNTY 

Alfred Donald Beale, Mile Oak L.C.C. School, Portslade, Brighton. 

Mrs. Viola Chadwyck-Healey, Hogge House, Buxted, Uckfield 

Geotfrey Farncombe Jordan, Fairways, Hillside Avenue, Worthing 

Mrs. Joan Nightingale Kleinwort, M.B.E., Heaselands, Haywards 
Heath 

Norman Stanley Liverman, The Wharri, Littlehampton Road, 
Goring-by-Sea 

Alfred Victor Murrell, 104, Rusper Road, Horsham 

Capt. Richard Shewring, R.N., Beaufoys, Firle Road, Seaford 
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THE RESERVE AND AUXILIARY FORCES (PROTECTION 
OF CIVIL INTERESTS) ACT, 1951 


The Reserve and Auxiliary Forces (Protection of Civil 
Interests) Act, 1951, came into force on August 1, 1951, the day 
when it received the Royal Assent. The purpose of the Act is to 
protect certain civil interests of members of reserve and auxiliary 
forces, and national service men and women while undergoing 
service or training with the forces, and for a time afterwards, 
against some of the difficulties due to the interruption of their 
civilian life. The Act applies retrospectively to service after July 15, 
1950, but not in such a way as to create retrospective offences 
The service man’s or woman's dependants, and, in certain 
circumstances, other persons directly affected by his or her 
absence on service, are given protection. The Act applies to men 
and women, including commissioned officers, performing 
service of any of the descriptions set out in sch. 1, and in the 
remainder of this article references to a man usually include a 
woman 

Broadly speaking, any national service man and any member 
of the reserve or auxiliary forces when performing service or 
training may get protection under the Act, but there may be 
some exceptions. Protection is also given to men who have 
enlisted on special engagements for service in Korea and may be 
extended to any similar engagements that may be made for 
service in other operational areas. Men doing work or training 
as conditionally registered conscientious objectors are also 
covered. The first thing that a service man should do if he 
wishes to obtain help under the Act is to get his commanding 
officer or other adviser to tell him whether his type of service is 
listed in sch. 1 Men who have joined the forces on normal 
regular engagements are not covered, except when called from 
reserve 

Part I of the Act restricts the execution of remedies for default 
in payment of money, where the failure to pay 1s due to a service 
man’s performance of service. Under the Act the creditor will 
generally have to get the permission of the court before he can 
execute these remedies while the man is with the forces, and the 
court will take into account the fact that his normal civilian 
life had been temporarily interrupted owing to his service. The 
general pattern of these provisions is that of the Courts (Emer- 
gency Powers) Act, 1943, with some differences in the details. 
The Act does not apply to obligations incurred after a man’s 
service has begun, nor does it enable the courts to release him 
or his dependants from their just debts. All it does is to enable the 
court to shield the man or dependant from their creditors for 
the period of service, in so far as they are not in a position to 
meet their debts, and for a short period afterwards until they 
may be expected to be in a position to do so. The protection does 
not apply to every type of debt or obligation. It does not apply, 
for example, to maintenance or affiliation orders or to decrees 
for alimony, nor does it affect the right or power of a pawn- 
broker to deal with pledges. The protection of the Act, more- 
over, does not extend to any judgment or order of a county 
court for the payment of money. The Act gives the service man 
this protection automatically while he is serving, but if the need 
for protection arises after his return home he must apply to a 
court in order to obtain it. A dependant or other person needing 
the protection of the Act against a creditor because of a person’s 
service with the forces can obtain it only by applying to a court. 
The service man can stop any action being taken by the creditor 
by giving him a written notice that he is applying to the court 


for protection, but this must be done within fourteen days of the 
giving of the notice. If hired goods have been seized the court 
has power to make an order for their return. 


Part Il of the Act protects the service man and his family 
from being turned out of their home during the period of service 
and for a short time afterwards. This protection applies only 
where the accommodation was occupied by the service man and 
at least one dependant immediately before the period of service 
began. The protection varies according to whether the service is 
for a short period of training or not—thus if the period of training 
is for less than three months the landlord may not turn the service 
man or his dependants out of their home during that period 
and the fourteen days immediately following, except with the 
permission of the court, while if the period of service or training 
is for three months or more protection is given during the 
period and for four months thereafter, for both unfurnished and 
furnished accommodation. In the case of unfurnished accom- 
modation protection takes the form of applying the Rent 
Restrictions Acts to premises occupied by service men and their 
families which were not already covered by these Acts. In most 
cases service men will be living in premises which are already 
so covered 

The position is, therefore, that: (1) no landlord will be able 
to obtain possession of premises occupied by a service man or 
his dependants unless he can show that there is suitable alter- 
native accommodation or can satisfy a court that his desire to 
obtain possession is reasonable, and (2) if the accommodation ts 
furnished and a notice is given to quit, the service man or his 
dependants may apply for protection to the local rent tribunal 
The tribunal has power in such cases to extend the tenancy for 
not more than three months at a time, but applications to the 
tribunal may be renewed if necessary 


Premises which a service man or his family occupy in con- 
nexion with his civilian employment are subject to the same 
protection as other accommodation. Thus if the man is engaged 
on a short period of service his dependants cannot be evicted from 
their home without leave of the court; if the service is for a 
period of three months or more the Rent Restrictions Acts will 
apply. 

Except in certain specified cases Part III of the Act gives 
protection to a service man who was the working proprietor of 
a business or professional practice immediately before his 
service. If the tenancy of the business premises is due to come 
to an end while he is in the services, the court can order an 
extension of his tenancy until he comes back, but this only 
applies if the business is still being carried on while he is away. 
This protection is not given, however, where the service man is 
undergoing training for periods of less than three months 


Part IV of the Act provides for the protection of super- 
annuation rights of civil servants, local government employees, 
teachers, policemen, or firemen, during the periods of service, 
except where this is already done under other legislation, ¢.g., 
the Superannuation (Miscellaneous Provisions) Act, 1948. 
It provides for the period to be reckoned for superannuation 
purposes as though it were a continuation of the man’s normal 
civilian occupation. The Act also empowers trustees of super- 
annuation schemes relating to other persons to deal in a similar 
way with the employees covered by such schemes 
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POLICE PAY AWARD 
- f + 4 
The forty-third Police Council met on July 24 and 25, to the averaging principle introduced by the Oaksey Committee 
der cla creased pay submitted by the Police would probably resign, might justify a prediction that further 
Federatwo Sur Malcolm Trustram Eve, Bt., sat as chairman wastage was inevitable 
and had with h ord Cro« and Su lexander Gray as 
: ; . i Ak der Gray a The actual claims submitted were as follows 
ASSESSO 
tt : tau co Pol Constables, in place of the present scale of £330 « £10—£420 
‘ mderstxxl that the representatives oO re olice . > 
2 ' a year, a scale of £430 « £10—£520. This would have given a 
Federation submitted detailed and lengthy statements in support ; 
flat rate increase of £100 at each point in the present scale 
Wf their clam. It us probable that dissatisfaction with the Oaksey 


£10—£485, 


wward was again expressed, the Federation having always Sergeants, in place of the present scale of £445 

considered that the Committee failed to solve the twin problems a scale of £580 « £20 with a final increment of £25-—£665 

w dechning recruitment and wastage through resignations to Station Sergeants, in place of the present scale of £495 « £15 
take up other forms of employment The Federation repre £510. a scale of £690 « £25—£715 

sentatives have also pointed out on a number of occasions that Inspectors, in place of the present scale of £530 « £15—£575, 
m their view the police have lost pay status during the past a scale of £800 « £20—£860, an increase of £270 at the minimum 
twenty-one years, and it is believed that figures were quoted and £285 at the maximum of the present scale 

showing that whereas in 1930 the average national weekly wage 7 , . 

was S49. and a recruit constable received 70s.. in October. 1950 Chief Inspectors, in place of the present scale of £605 : £20 
the national wage level had risen to £7 $s. 9d. while that of a £645 a scale of £900 « £25—£950, giving an increase of £295 at the 


minimum and £305 at the maximum of the present scale 


tabic had risen to only t6 Hs lld The repre entatives 
Against this the Home Office and the local police authorities 
11,000 men offered an increase of £40 a year for all the federated ranks, 
deficrency had basing the offer on the argument that as the Oaksey Committee 
uncertain, but these past trends had made such an extensive inquiry into all matters affecting 
the police service, the only problem the Council ought to con- 


ilso able to emphasize that there was a deficiency 


at the end of June of over and that during the first 
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price levels since the Oaksey Committee reported. It was 
apparent from the Federation's proposals that the biggest 
increases would be accorded to the higher ranks whereas short 
ages only occurred in the rank of constable 

Sir Malcolm and his assessors made their report with 
commendable promptitude on July 31; it was submitted to a 
meeting of the police council on August 3, and draft regulations 
embodying the award were made the same day. In his report 
the chairman referred first to the retention of structure and 
relativities of the Oaksey scales: im his opinion it would be 
wrong to make recommendations which altered the main 
structure of the scales approved after the recommendations of 
the Oaksey Committee, and on this point the views of the 
tribunal were nearer to the opinions of the police authorities 
than to those of the Police Federation. On the question of 
relativities, however, the report did not agree either with the 
proposals made by the Police Federation or with the counter 
offer made on behalf of the Home Office and the police 
authorities The award took into account the alterations in 
price levels which have occurred since the Oaksey Committee 
reported, and also the position arising from the under-manning 
of police forces 

So far as changes in salary from causes other than under- 
manning are concerned, the tribunal agreed that for constables 
the increase of £40 a year offered by the police authorities 
would have been broadly correct, and that if the only problem 
was to bring the salaries of the police to the level of those 
received by other workers, this figure would have been 
reasonable 

“ But,” the report goes on, “ it was also necessary to consider 
the serious problem of under-manning.” It quotes the White 
Paper on Persona! Incomes, Costs, and Prices, of 1948, which 
recognized that in the national interest it might be essential to 
man-up a particular industry, and to increase wages accordingly 
Mention ts also made of the terms of reference of the Oaksey 
Committee ; these were: “ To consider in the light of the need for 
the recruitment and retention of an adequate number of suitable 
men and women for the police forces of England, Wales and 
Scotland, and to report on pay, emoluments, allowances, 
pensions, promotion, methods of representation and negotiation, 
and other conditions of service.” The report then states that 
scales of pay have been put forward not merely on the basis of 
retaining the former relativity with other occupations, but with 
the terms of the White Paper in mind. The opinion is held that 
it is still essential in the national interest to man-up the police 
forces of Great Britain, and that only an increase in salary will 
attract the necessary labour. Reference is then made to total 
strengths, and it is noted that in England and Wales there has 
been a net loss in total strengths every month since November, 
1950. It is also mentioned that retention of the existing force is 
still of greater importance even than increasing the rate of 
recruitment—thus reiterating the opinion expressed by the 
Oaksey Committee at para. 15 of Part I of their report. It is 
noted that in the Metropolitan Police Force on December 31, 
1949, 25} per cent. of the men who had joined the force since 
January |, 1946, had already left, including a certain proportion 
of sergeants and inspectors 

Considering all these factors the chairman and his assessors 
thought that there should be an increase of £70 a year in the pay 
of a man constable, the additional £30 beyond the figure to 
which the constable is entitled in relativity with other workers 
being granted solely because of the necessity of manning-up 
police forces. An extra increment in the twenty-fifth yeaf of 
service was also awarded, the hope being held that such increment 
might have some effect in inducing men to continue beyond their 
twenty-fifth year 


Having arrived at the basic figure for constables, the report 
then awards increases to the other ranks, so framed as to maintain 
the relative proportions in the Oaksey scale, both at the minimum 
and at the maximum. The figures are as follows, and it will be 
noted that the percentage increase given to each rank ts practic- 


ally the same 
SCALES OF PAY 





MEN Percentave Increase 
Previous Now 4worde « At the 
Minumum Macomuam 
Constable £1W-10-420 £400.10 490 15 S05 21.2 20.2 
Acting Sergeant i4” asis v8 
Sergeant £445-10-485 £540-10-570 15 S85 21.3 20.6 
Station Sergeant £49515. 510 £600-15-615 28.2 do 6 
Inspector £5 W-15- 57S £645.15 690 20.0 
Inspector (Met) £455-1%-600 £674-18.7 0.0 
Chief Inspector £605-20-645 £735-20-775 20.2 
WOMEN 
( onstable £290-10- 380 £355.10 455 De | 19.7 
Sergear £400.10 440 (485-10 525 21.2 3 
Inspector £480 10-460 
1s.490 £545-10-55S. 15-585 21.1 a4 
Inspector (Met.) £47010 480 
| 10 £*70-10 %80 5 410 2 ; ¥ 
Chief Inspector £S51S-15-530 
0-580 £625-15-640-20-660 21.3 w.0 


The effect of the award therefore is to increase the constable’s 
remuneration as compared with what he received in 1939 by 
£239 at the minimum and by £258 at the maximum of his scale 
These increases represent percentage additions of 148 and 104 
respectively to the 1939 pay, and they compare with a percentage 
increase to all workers of 110. If, therefore, pay will produce the 
recruits, they should now be forthcoming 

A table is attached to the report showing the authorized 
establishments and actual strengths of the police forces in 
England and Wales at various periods up to June 30, 1951, and 
this table shows very clearly that strength deficiencies are 
extremely “ patchy.” The Oaksey Committee also considered 
this matter, and made the following observations : “ While 
partial explanations have been hazarded in some cases, none ot 
them appears to us to afford an adequate explanation of these 
variations between forces. The problem is clearly one that ts 
shared by the largest cities in England since London, Birming- 
ham, Manchester and Liverpool are all places with substantial 
deficiencies. But amongst the others there is no clear cut and 
simple distinction between areas that are urban or rural, inland 
or coastal, industrial or otherwise.” 

The report recognized that variations of strengths made the 
duty of recommending the right increase in the salary scales very 
difficult. It says that a rise of £40 a year would be quite sufficient 
to man-up many forces at present reasonably near establishment, 
and that the result of giving an increase beyond this figure to 
attract recruits and prevent wastage in other areas would be 
a financial burden on the rates of those police authorities now 
able to maintain reasonable strengths. Although the report uses 
the foregoing words, it means presumably that the increase 
beyond £40 will represent an unnecessary financial burden in the 
areas referred to. Reference is made to the London allowance 
of £10 granted by the Oaksey Committee and to the fact that 
there is no general agreement in the Police Federation as to the 
amount of this allowance, or indeed, as to whether it should 
exist at all. It is, of course, quite understandable that there 
should be no support for the payment of such an allowance from 
forces not receiving it, but an analysis of the strength deficiencies 
makes us wonder whether, from the point of view of public 
economy, it may not be necessary in future negotiations to 
consider an extension rather than the abolition of this allowance 
Figures given show that on June 30, 1951, as compared with 
September 30, 1950, total strengths had dropped by 547 : of this 
figure 361 were in the Metropolitan Force, ninety in Liverpool 
forty in Manchester and thirty-eight in Birmingham, leaving 
only eighteen between the remaining 125 forces in England and 
Wales. 
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The increas » awarded to the police ts estimated to cost an 
achdit 14.0000 OOD per annum, and therefore it seems essentia 
that the t f ditferential allowances should receive seriou 

j t We can visualize a number of arguments which 
“ y be advanced against such a proposal, but we 
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LOCAL AUTHORITIES AND 
RECOVERY 
By GEOFFREY I 

Ihe S Tenements Recovery Act. 1838, has proved to be 
! the growth of magisterial error 

I at cs NOt in any Obscurity of language or inte 
preta t the natural tendency to have regard to pre 

i b ons and the inherent reluctance to dispel 
the it an Englishman's home is hes castle 

I ! igistrates in relation to the Act were cxpressed 

igo at 103 PN. 486. It was stated that if th 
t ries we satisfied and the Rent Restrict: 
\ ipplicat then a wa nt for possession should 
\* t I } therwise assumed a discretion f whict 
+ , ; n 
Ww ! ! 1 local auth the difficult que 
clte ! chaot ver Diage the Rent Rest 
\ " y solved by the high auth 
‘ cs 1948 All E.R. 898 113 UP. 1 

I ! 4 Lords held that where premises are owned 
i i i local authority under the Housing Act, 194 
the | Lest Acts Nave ipplication As a re t 

t t iitled to ¢ protection under those Act 

ry h iw procecding ! pP Sess 
he | " ‘ Re ve 4 _ 
{ 1 ate ’ c nhown Aversi to 
« “ret pa irly some la 
x» SA 

I cased b { impre ys of the hardships 

it int ) xlern society 

' Ka hort is easily transformed into the 

t Victoria nelodrama, and magistrates are 
‘ the exp n of his victim to the streets 

A ck lopted by magistrates to avoid these consequences 
was t " the hearing of a case 

bhowe R_v. York Just Ex parte York Corporation 
(1949 +) P 168, the Divisional Court held that the operation 
of the Small Tenements Recovery Act cannot be avonled by 
nl) n wnt 

I Discretion not Unlumited at 113 J. PN. 566 the hope 
was expressed that this illegal method of indirectly defeating 
the nehts of one party would not be used again 

The case of Stott v. Smith, reported at 113 J.P. S02, and the 
subject of an article at 113 J.P.N. 598, proved this hope to hav 
hee mt wholly realized The justices had proposed t 
ad in application for a warrant for possession by Chadder- 
ton U De ind when the adjournment was not accepted 
alts XK ¢ application 

In the Diviswonal Court Lord Goddard, C.J., f bly stated 
tha lustwes Ought to understand that m acting in this way 
they are really violating their pudicial oath ; they are acting in 
flat defiance of the law 

The recent case of Jones v. Savery (1951) 115 J.P. 336 leads 
one to beheve that the County Court may be as fallible as a 
re nmary jurisdiction in this respect—and the patience 
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do not consider that it would be impossible to apply successfully 
to police remuneration what is already applied to large bodies 
of other workers: for example, the building industry, civil 
engineering construction, hospital and institutional domestic 
staff, postal workers and the retail distributive trades 


THE SMALL TENEMENTS 
ACT, 1838 


DAVIES, LL.B 


of the Superior Courts would indeed be stramed if they were 


again called upon to stress the invalidity of “ sympathetic ” 
adjournments 
Another form of magisterial error which local authorities 


are unhappily prone to meet arises from the fact that s. | of 
the Act empowers a tenant to show “ reasonable cause “ why 
possession should not be granted 


Magistrates have sometimes assumed that, correlatively, local 
authorities should show good reason for eviction 


However, Shelley's made it clear that when a local 
authority seek possession of a house managed by them, to which 
the Act applies, they are not required to justify the eviction of 


the tenant but on proof of statutory formalities are entitled to 


case 


a warrant 


The recent case of Kidderminster Corporation vy. Harvey, 
which was heard on April 26, 19S! in the Divisional Court 
before the Lord Chief Justice, Croom-Johnson, J., and 


Streatfeild, J., offers further enlightenment on this point 


Here the corporation in applying for a warrant for possession 
did not put 


but maintained that it was only necessary to prove the procedural 


forward reasons for the eviction of the respondent, 


formalities required by the Act 


The justices being of the opinion “ That the appellants 

had not exercised a discretion or made the application in the 
Pr 

proper course of management of their housing estate, but 


rather were using the powers given by the Housing Act, 1936, 
the Small Tenements Recovery Act, 1838, without justi- 
fication : that the respondent was a good tenant, and that he 
had shown not giving up possession,” 
refused the application 


and 


reasonable cause for 


In the course of his judgment in the Divisional Court the 
Lord Chief Justice stated 

“ The magistrates, in saying what they found here as * reason- 
able cause,” seem to me to have entirely disregarded what the 
House of Lords said * reasonable cause" means. Lord Porter 
says ‘Reasonable cause" means, | think, some cause 
which gives a right in law for the tenant to remain. There is no 
right in law for the tenant to remain here ; the tenancy has been 
determined, and therefore he 1s a trespasser.” 


Mr. Justice Croom-Johnson added that the justices “ Seem 
to have thought that it was for the local authority to justify 
the decision at which they had arrived. That seems to me to be 
in the teeth of Shelley's case.” 


The conclusion to be drawn from these cases is that when a 
local authority seeks possession of a house to which the Act 
applies the justices must concern themselves solely with the 
due performance of procedural formalities They have no 
jurisdiction to consider the adequacy of reasons for evicting a 
tenant, or the hardship which will undoubtedly result from his 
an Act more than one hundred years old does 
that 


eviction, and if * 
not allow justice to be done in modern conditions ™ 
entirely a matter for Parliament 


is 
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MISCELLANEOUS INFORMATION 


TITHE ACT, 1951, SECTION 10 (4) 


The attention of landowners, estate agents, and others concerned 
with dealings in land is called to s. 10 (4) of the Tithe Act, 1951, 
which provides for the transfer on September 1, 1951, to the Tithe 
Redemption Commission of certain functions hitherto exercised by 
the Minister of Agriculture and Fisheries 

The functions so transferred relate to the apportionment and 
redemption of (a) annuities charged on land under the Tithe Acts 
1918 and 1925, and (4) of annuities in lieu of corn rents, renicharges, 
or money payments redeemed under the Tithe Acts, 1836 to 1936 
The procedure is governed by s. | of the Tithe Annuities Appor- 
tionment Act, 1921, and ss. 191 and 192 of the Law of Property 
Act, 1925, and by two Statutory Instruments prescribed by the 
Commission. These are S.1. 1951 No. 1535, entitled the Corn Rent 
Annuities (Apportionment and Redemption) Rules, 1951, dealing with 
procedure ; and S.1. 1951 No. 1534, entitled the Tithe Fees Rules, 
1951, prescribing the fees payable 

The address of the Tithe Redemption Commission is 33-37, Finsbury 
Square, London, E.C.2 


TITHE ACTS, 18361951 
Fees 


The Tithe Redemption Commission announce that from September 
1, 1951, the scale of fees will be modified 

No fees will be payable for the inspection of tithe apportionments, 
and all public documents in the custody of the Commission relating 
to tthe rentcharge, tithe redemption annuities and chancel repairs 
may be inspected free of charge between the hours of 10.0 a.m. and 
4 p.m. (9.30 a.m. and 11.30 a.m. on Saturdays) 

The fees payable for the supply of copies of, and extracts from, 
the several classes of documents issued under the Tithe Acts have 
been revised, but (with certain minor variations) they are the same 
as have hitherto been charged 

The fees for the apportionment and redemption of corn rent 
annuities, responsibility for which has been transferred to the 
Commission, are (with certain minor variations) identical with those 
hitherto charged by the Ministry of Agriculture and Fisheries 

Full details of the fees payable will be found in the Tithe Fees 
Rules, 195] (S.1. 1951 1534) 


BIRMINGHAM CITY COUNCIL TO HAVE AUTOMATIC 
VOTE RECORDER 


During the summer vacation of the Birmingham City Council an 
automatic vote-recording apparatus is being installed in the council 
chamber. By means of this, when the council re-assembles in October 
members will only need to press a green button to vote “ aye” or 
a red button for “no.” This will be shown on one of two results 
panels above the rostrum ; a red or green light will show which way 
the vote has been given. The votes are automatically counted and the 
Lord Mayor will be able, by pressing a button which locks the system 
to cause the totals of “ ayes and “ noes to be shown on the results 
panel 

If a call for “ names“ is made the Lord Mayor can set in motion 
a recorder which supplies in a few seconds a chart showing how cach 
member has voted. In the past the recording of names has taken up 
to ten minutes 

A CONSTABULARY CENTENARY 


The Surrey Constabulary celebrates its centenary of establishment 
this year, and to mark the occasion a short history of the force has 
been prepared and published. The author is Superintendent A 
Durrant, assisted by Mr. H. N. Black, who is assistant chief constable 
During the past hundred years there have been but four chief con- 
stables, including Mr. Joseph Simpson, O.B.E., who now holds office 

In a foreword the Home Secretary, a Surrey man, points out that 
the booklet brings out in striking fashion the developments 
which have taken place in this significant period in our country's 
history whilst refinements in technique, specialized knowledge 
and scientific processes are of great importance . . . the basic problem 
of police is and will always remain one of human relations—that of 
keeping the King’s peace with the willing co-operation of the law- 
abiding community—whose servants they are...” 

On October 25, 1850, the Rural Police Committee met at Reigate 
and decided to take evidence regarding the formation of a police 
force in Surrey. Captain Hastings was appointed chief constable 
with effect from January 1, 1851. The establichment was seventy 
men and they had altogether ninety-six parishes under their charge 
Applicants for the force had to be under thirty years of age and not 
less than five feet seven inches in height. There was no minimum 


age limit, and in fact, one constable was accepted of fourteen and 
another of fifteen years of age 

Five superintendents were engaged, there were no sergeants but 
four classes of constables. Among the first to enlist was a solicitor 
who had previously served as an inspector in the Carmarthenshire 
Constabulary. He was later appointed a superintendent. Of the 
seventy men only five were finally superannuated, twenty-nine were 
dismissed within a year and the majority of the remainder cither 
resigned or were dismissed after a comparatively short time. Men 
worked seven days a week and were given twelve days’ annual leave 
In 1861 the first deputy chief constable was appointed 

Training commenced in March, 1856, and consisted mainly of drill 
There was a library of 620 books at the headquarters in Guildford 
and these were circulated to the divisions 

The defaulters’ book shows some interesting entries In March, 
1851, a constable was severely reprimanded for signing a repori 
without reading it; another member allowed a prisoner to go into 
a public house and partake of ale whilst he was outside. One, Josiah 
King, was cautioned for “ frequenting a public house when he ought 
to have been at home.” 

In December, 1896, the chief constable makes mention, for the first 
time, of the danger on the roads through light locomotives and motor 
cars, and expresses the opinion that an “ Index" number should be 
attached to each vehicle 

By 1899 the force had grown to a strength of 231, the number of 
superintendents had risen to seven, and there were eight inspectors 
and twenty-two sergeants. There were then three classes of con- 
stables. The present establishment of the Surrey Constabulary is 
663 with thirteen policewomen in addition ; wireless communications 
and police dogs have also been introduced 

It may be that other forces will follow the Surrey example, and take 
early opportunity to examine records and commit to print similar 
constabulary narratives. The ravages of time unfortunately destroy 
links with the past, and our police institution ts so rich in history and 
tradition that it ought not to be subjected to the risk of irreparable loss 


ROAD ACCIDENTS._JUNE, 1951 


Road casualties in June totalled 19,749, a decrease of 182 compared 
with June, 1950, the first complete month of unrationed petrol. Deaths 
numbered 405, seriously injured 4,729, and slightly injured 14,615, 
compared with 448, 4,757 and 14,726 respectively, in the corres 
ponding month last year 

The slight improvement in total casualties took place entirely during 
hours of daylight. Casualues during hours of darkness increased by 
fifteen per cent. for deaths and nine per cent. for imjuries. Child 
casualties dropped from 4,374 to 4,313. The number of child pedes- 
trians killed, fifty-cight, was the lowest June figure for many years 


MENTAL HEALTH IN 1950; PROBLEM OF THE AGED 


The increasing problems of the care and nursing of old people 
suffering from mental illness, due primarily to the greater proportion 
of over sixty-five’s in the community, are discussed in the annual report 
of the Board of Control to the Lord Chancellor for 1950 

“ Senile patients sent to hospital are, for the most part, certified, 
and owi 1g to the shortage of beds they must sometimes be admitted 
at the expense of other younger patients who need treatment but 
whose cases may not have the same social urgency,” remark the 
Board. “ The need for some new arrangements is recognized and 
Regional! Hospital Boards have been urged to make provision outside 
mental hospitals for many aged people who do not require the elaborate 
treatment facilities of a large hospital and who though mentally il! 
and infirm do not need to be placed under certificate as persons of 
unsound mind.” 

The report points out that while the total population of this country 
has increased in the ten year period 1938-48 by a little less than 24 
million, the numbers who are aged sixty-five and over have risen by over 
14 million. The percentage of over sixty-five’s has consequently risen 
from 7.8 per cent. to 9.3 per cent .in men and from 9.5 per cent. to 12.2 per 
cent. in women. This change in proportion is reflected also in the 
admissions to mental hospitals. There is a general increase in total 
admissions for all ages but the rise for patients of sixty-five and over 
is higher than would be expected, both for the admissions and for 
total number of patients in hospital. For admissions the increases 
are relatively small for men, but for women they show a propor- 
tionate rise of five per cent. The figures for the resident mental 
hospital population reflect the change more clearly. The proportion 
of patients aged sixty-five and over to the total mental hospital popu- 
lation rose from 14.8 per cent. to 191 per cent. in men and from 19.7 


per cent. in women to 27.6 per cent 
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LAW AND PENALTIES IN MAGISTERIAL 


AND 


OTHER COURTS 
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LIVES IN BEING 


Interesting legal speculations are aroused by a recent message 
from Hollywood, California, to the Associated Press. Lloyd's 
of London, it ts reported, have insured the life of Rhubarb, 
* an orange-coloured alley-cat who will play in a new film The 
message adds that “ Lloyd's were insistent on the attachment 
to the policy, of Rhubarb’s paw-prints, front and side photo 
graphs and a sound-track of his voice.” 


If this kind of thing becomes general, we may expect interesting 
litigation and some far-reaching decisions from the courts. Such 
a practice will undoubtedly revolutionize the form and wording 
of the type of life-policy in ordinary use 

Meagre as are the details disclosed, they enable certain 
inferences to be drawn. Acute observers will remark par 
ticularly the concluding part of the message. What, they wil! 
ask, is the significance of annexing to the policy a recording of 
the voice of the assured ? 


At first sight this would seem to afford a reasonably certain 
means of identifying one particular individual in 4 species, 
several million members of which must, to the superficial 
human eye, closely resemble one another. The paw-prints 
and the photographs, it will be said, will furnish only corrobora- 
tive evidence ; but the vocal chords of different cats (as all 
light sleepers in urban areas know) are capable of producing 
tones of the most strikingly dissonant quality. Based upon 
scales of a chromatic rather than diatonic type, and exhibiting 
an unconventionality in the choice of musical intervals and 
modulations which leaves even the late Dr. Schoenberg far 
behind, the /eitmotif of every cat has its own distinguishing 
characteristics. Identification of the individual would thus be 
facilitated by a careful classification of the sibilant hisses, the 
oboe-like wails, the plaintive cries (resembling those produced 
by excessive maltreatment of the E-string of the violin) and the 
percussive expletives of the feline gamut, in all! its manifold 
permutations and combinations 

So far, so good; but this facile explanation gives rise to 
obvious objections. The indications are that Rhubarb has taken 
out not an endowment policy but a whole-life assurance : the 
policy-moneys will thus become payable only on the termination 
of the life assured. In that case, the lawyer will argue, of what 
evidentiary value can the sound-track possibly be at the tume 
when identification is most necessary—viz., when the policy 
matures? Even the most voluble of cats is silent at the last 
when death has laid its hand upon him 

Now, one of the rules relating to the construction of documents 
is that lega! effect must, if possible, be given to every expression 
used. The prima facie presumption is that every word has 
ts own particular significance ; it is not to be lightly assumed 
that any expression has been inserted without meaning. Closer 
consideration, in this light, of the clause in question will indicate 
that the draftsman of the policy has exercised remarkable thougl 








ind ingenuity in formulating its terms. The sound-track 
proviso is not mere surplusage; the draftsman has kept in 

nd the proverbial cat's ninefold vitality, and has deliberately 
and expressly provided for all the implications 

This explanation, and this alone, renders the clause relating 
to aural identification intelligible and, indeed, imperative. Only 
thus can the original, the real Rhubarb, the cat-in-itself (may we 
venture to coin a phrase and say the felis de se”) be traced 
recognizably through three times three incarnations, when the 
elegant paws begin to fumble, the sleek fur grows grey and 
patchy, and the bristling whiskers curl and droop 





But ingenuity in legal matters may be overdone, and the 
draftsman may find himself caught in his own toils. If litigation 
should ensue, how are the courts likely to interpret this kind of 
policy? It ss with extreme reluctance that we feel it our duty 
to remind Lioyd’s legal advisers of the probable repercussions 
of Thellusson v. Woodford (1798) 4 Ves. 237, and the provisions 
of the Accumulations Act, 1800, re-enacted by s. 164 of the Law 
of Property Act, 1925 

Without attempting to discuss exhaustively a problem which 
may one day have to be resolved by the House of Lords, we 
venture to suggest the arguabuility of the thesis that this 1s a policy 
of assurance on lives rather than a life ; that the postponement 
of the vesting date to the termination of the last of nine vital 
periods amounts to an accumulation for a term « terms in 
excess of the alternatives permitted by statute, and that this may 
render the entire policy void To point to the well-recognized 
practice of joint life assurance ts no answer to our contention 
The essence of the latter arrangement ts that the joint lives 
are both (or all) in being when the policy is taken out; but no 
person who has an intimate knowledge of the subject could 
seriously suggest that any normal cat lives all its nine lives con 
currently. As regards the basic biological question itself, although 
there appears to be no reported case where judicial recognition 
has been given to the special peculiarities of feline mortality- 
tables, equity is familiar with the principle of “ springing uses ” 
which may, by analogy, be appropriately applied to creatures 
of such lithe and lively nature as those we are discussing 


In the face of a legal defect so fundamental! other considera- 
tions are of shghter importance. Brief reference may, however, 
be usefully made to one matter, lest it may have escaped the 
attention of the contracting parties. We think we may, without 
risk of defamation proceedings, describe as promiscuous the 
sexual proclivities of the species to which Rhubarb belongs 
Since life assurance is a contract wherrimae fidei, it is to be 
presumed that these propensities were brought to the notice of 
the insurers in the proposal form. Even though this duty was 
performed, we feel it right to warn the assured and his legal 
advisers that, in the event of subsequent dispute, difficulty may 
arise in distinguishing, among a numerous progeny, the lawful 
next-of-kin to whom, on an intestacy, the policy mess would 
belong, assuming always that the validity of the contract were 
established. We have not lost sight of the fact that the claim, on 
final maturity, would be made in the first instance by Rhubarb’s 
lega! personal representatives, but in the event of his death 
intestate it would be regrettable to find the wh« 
void for ambiguity, or to be confronted with the insurers 
pleading that the fund has failec 
scribed by the Rule against Perpetuities Te 


} 
angement 


i to vest during tl per i pre 


ANGLO-IRANIAN LINES 


Oil ts poured on troubled waters, 
Waters which are on the boil, 
But what, I ask you in your wisdom, 
Do you pour on troubled oil ? 
JP« 
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All questions for consideration should be addressed to “ The Publishers of the Justice of the Peace and Local Government Review, Little Londoa, 
Chichester, Sawer Ihe questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and address of the subscriber 
@ust accompany each communication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate. 
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he is Dec nde, and also uw icw of s. 26 of the Inte 
pretation Act, 1889 (the Act of 1950 not authorizing or requiring any 
docume % served by post), la lout that an order may be so 
served SILO 
Answer 
There a clear d ncuion Between a immons and an order 


inasmuch as when a surmmons is issued nothing can be done upon it 


served as the statute may r ure, whereas in the case of 
tenance order there is no requirement that the order is to be 
ata 4 warrant for arrears can, in Our opimon, be issued even 
the order has not been served. Maintenance arrears are recoverable 
like bastardy arrears, Summary Jurisdiction (Marned Women) Act 
1895. s 9. and by s. 4 of the Bastardy Laws Amendment Act, 1872. a 





warrant for arrears may be issued after at least fourteen days from the 
i 


making of the order, there bemg no mention of service of the order 


It 1s, of course, good practice to give the defendant a copy of the order 
if possible, but if, as we suggest, it 1s not obligatory, the so-called 
service can be attempted cither Dy post o iny other way, because 
wsa nformal act not required by statut 

\ wife maintenance order properly made in England car we 


submit, be sent to Scotland f ervice there under the Act of I S81, as 
being process issued under the Summary Jurisdiction Acts 

As to registration and enforcement in a court 
Ireland, see Maintenance Orders Act, 1950 17 and 
Maintenance Orders Act, 1950 (Summary Jurisdiction) Rules 


¥ 








5.—Landlord and Tenant — (oun House — Disappearance of tenant 
ly ery i es rn 
The nc recently granted permission | ne of their tenants to 
take in a young married couple as lodgers. The tenant, whose wile had 
recentiy died, ha ce disappeared and | whereabouts are not 
known. The rent is being paid by the lodgers on behalf of the tenant 


who are now the only occupants of the house. Some of the furniture 





and effects of the tenant are, however, still in the house. The counc 
wis t¢ yOotain POSssessiof#r ot the house WT order 

(a) to transfer the tenancy to the lodgers ; or 

(+) to remove the lodgers to other accommodation and re-let the 
house qguesuion 

As the whereabouts of the present tenant are not known, | am 


‘They need 
MORE 


than pity’ 





\ nt of welfa tance 
ever compicte rep the fa I 
em of child National Societ Pre 
t enuo {C rue ‘ 
: «< le lepe } ‘ 
experienc ‘ : but s¢ thes work 
t € workers Ne ec fo 1 
re those who t of he and 
es 4 at t g those 
give f advice and who nec 


remember them when advising on wills and bequests 


yu oo eee + & 


President: H.R.H. PRINCESS & ZABETH 
nfermation sladle supplied on applies — 
& oory , o d one Goaerrar ‘ 








$77 


yncertaim as to how f at all, the tenancy can legally be terminated 
and possession obtained. The house ts managed by the council under 
the provisions of the Housing Act, 19% 

Your advice would be appreciated as to what can be done in the 
incumstances Aron 
inswer 
Notice to quit can be sent to the tenant by registered post addressed 
o him at the house, by virtue of s. 167 (c) of the Housing Act, 1936 

s to be preferred to (4) because of the proof supphed by the post 

yffice receipt As soon as the notice to quit has expired, the Small 

Tenements Recovery Act, 1838, will be available, the lodger being then 
any perso mentioned ins. | 





6.—- Probation — Conunission of further offence Order made by Appeal 


€ ormmmuttee where lefendan meuited for sentence Criminal 
Just 4cr, 1948, s. 29 
Linder the provisions of s. 8 (3) the summons requiring a person 


who has been convicted by a court of an offence committed during the 
period of a probation order, must direct the person so convicted to 
appear before the court which made the order Would you kindly 
advise me before which court you consider such an offender should be 

ymmoned to appear when the probation order was made by an appeal 


f entence under s. 29 of the 


mimuttee as the result of a committa 
Section 8O (5) of the Act provides that where a probation order is 
ade on appeal, the order shall be deemed to have been made by the 
ourt from which the appeal was brought, but is a probation order made 
following a commuttal under s. 29 an order made on appeal! 

Under the Summary Jurisdiction (Appeals) Act, 1933, the appeal 
commitice 1s made a standing committee of quarter sessions for the 
period for whict s appointed, and its yurisdiction shall not be affected 
by the termination of the sessions at which it was appointed, and it may 
be exercised at any date and continuously whether quarter sessions are 

are not for other purposes in sessior 

It has been held in R#. v. Lin 1944) 108 J.P. 95, 
0 allow the appeal commiuttce to hear the application for costs in an 
abandoned appeal if such apphcation is made before the termination 
of the period of office of the committee before which the appeal had 
been entered for hearing. In the case of Chesterton R.D.C. v. Ralph 


n County Justice 


help her 
to help 
herself... 


She is not seeking charity We 
enable her to overcome her dis- 
ability by training her to make 
artificial flowers. For this she 
receives official standard wages, 
which enable her to contribute 
towards her keep. The heavy cost 
of maintaining the home and work- 
shops, however, is more than can be 
provided by our crippled women. 
We need the help of sympathetic 
souls to bridge this gap as well as to 
support our long established work 
among needy children. 

May we ask your help in bringing 
this old-established charity to the 
notice of your clients making wills. 


Grooms Crippleage 


37:39 Sekforde Street, London, E.C.! 





nn Groom's Crippleage 1s net Stete aided. it is registere accordance with the Natrone 


Assistance Act, 1948 
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© the 
tertainment 


xoeMt 









The destina f the proceed 1 th « mer rrelevant 

















eg x al 9. Town and Country Planning Act, 1947, s. 23 Service of enforce- 
~ n p ment mat 
The planning authority for this area are desirous of serving an 
enforcement notice upon the owner and occupier of land therein The 
occupier is a limited company with its registered office in London, and 
. no difficulty arises. The owner of the land (who incidentally 1s also 
ke ppca ne ppca interested in the company permanently res lent in a Crown Colony, 
‘ cal and has no address for service hus country. There does not appear 
ippea © as that to be any pr ion in the Town and ¢ try Planning Act, 1947, for 
. gina in R Lincols unty Ju the service of notices outside the jurisdiction. Section 105 gives 
hing Q x . ' f whereby no s may be served including, inter alia, sending 
x © ca eit ter to the usual or last known place of abode 
: at <0 Dy a Mm ‘ of the person up whom it lesired to serve the notice Attention 
“~“ 1c ! is drawn to the cas hk Farmer (1892) 56 J.P. 341. The inference 
“ cf : Y can be drawn from this case that, unless the statute permitting service 
‘ ol a particula otice Or matter provides for the mode of service 









wally ‘ “cc OU le the United Kingdom 1s not 
we os desired as to whether (a) the aut? y will have « 
properly 



















Public Health Act, 19% \“ 


















YOUR CAREER IN LAW 


| 
| 

Ensure a safe pass in... } 
| 


LAW SOCIETY, BAR, LLB., 
LOCAL GOVERNMENT EXAMINATIONS | 





THE RAPID RESULTS COLLEGE! | 





* Expert postal tuition at low, inclusive fees. 
* Courses revised yearly, and therefore ahead 
of the textbooks 
@ Reduced fees to unsuccessful students of i 
other colleges. t 
* Guarantee of 
(1) Continued Tuition 
(2) NO PASS—NO FEE 


“ sunday tf otertamment Xct, 1942 



















Your request for our free book places you under no obli- 
gation. Write NOW to The Principal, The Department of Law, 


THE RAPID RESULTS COLLEGE, 
Dept. J.P., TUITION HOUSE, LONDON, S.W.19 


or call at 

235 GRAND BUILDINGS, TRAFALGAR SQUARE, W.C 2. 
(Phone WHI: 8877 or 2428) 

MELBOURNE - SYDNEY. 








ALSO AT /OMANMESSURG - DURBAN - 
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Important New Supplement 


*COLLIER’S 
VALUATION FOR 
COMPENSATION AND 
DEVELOPMENT CHARGES 


By RONALD COLLIER 








Pelicans of the Renyal i natetut Chartered Surveyors 

Pelow of the urtered Auctioncers’ and Estate 
Agents | natitut 4uthor of Val n War 
Damage and Twn Planning ( ete 


A useful and informative guide on 
this very complicated subject, now 
brought completely up to date by the 
inclusion of the many changes in law, 
practice and procedure 





*Aw Stically supplhed to subscribers 
to Butterworths Annotated Legisiatior 





Main Work and Supplement: 32s. 6d 
pestoge 10d. extra 
Supplement alone 15s 
postage 64d extra 





BUTTERWORTH & CO. (Publishers) LTD. 





Bell Yard, Temple Bar, London, W.C.2 











New Supplement Now Ready 





| 


| SWIFT’S 
FOOD AND DRUGS 
[ADMINISTRATION 


With 195! Supplement 


by STEWART SWIFT, M.B.E. 


Auther of © 4 « Ade 
wstration 


nm stratior 


and “ Senitary A 


By the publication of the 1951 Supple- 

ment this useful book now provides 
| a full and comprehensive guide to 

every aspect of this vast subject 


Main Work and Supplement : 


| 50s. 
} Supplement alone 
| 15s., postage 44. extra 


| BUTTERWORTH & CO. (Publishers) LTD. 





Beil Yard, Temple Bar, London, W.C.2 








Now Ready 


THE 
LEASEHOLD 
PROPERTY 


(Temporary Provisions) 
ACT, 1951" 


By S. W. MAGNUS, B.A 

Mf Gray's lan. Barrvter-at-Law, One of the Authore 

f the Companies Act, 1945 

With Scottish Acts Annotated 
by R. A. BENNETI 
Advocate Edinburgh 

presentation of the 
provides a clear and 
guide to this umpor- 


This excellent 
new legislation 
comprehensive 
tant Act 





*Automatically suppled to subscribers 


to Butterworths Annotated Legislation 








Service 
Price 17s. 6d. 
y post 6d. extr 





BUTTERWORTH & CO. (Publishers) LTD. 


Bell Yard, Temple Bir, London, W.C.2 





THE 


ROYAL AIR FORCE 
BENEVOLENT FUND 


The Royal Air Force Benevolent Fund was founded 
in October, 1919, by Lord Trenchard, and its object 
iS the relic! of distre amongst past and present 
members of the Royal Air Force, Royal Auxiliary 
Air Force, Royal Air Force Reserves, Women’s 
Royal Air Force, and their dependants 
The Fund Assists : 
(a) Those disabled while flying, and the 
dependants of those killed 


(6) Other casualties 
) Sufferer 


general a 


The Fund exists for a 
fights in the 
from casualtie 
and ordinary distress | 
prepared to render help indefinitely 
to meet temporary emergencies 


riplions w 
ould be sent to 


& Donations and sube 


The Royal 


Telephone: SLOane 166! 
Registered under the War 


and their dependants 


account of sickness 


Service that train 
ur, and provides relief fo 


r 


in war as well as from flyi 
n peace. It must, 
Qo be grateful 


Air Force Benevolent Fund 
| Sloane Street, London, S.W.! 


wire Act 


therefore, be 
d not merely 





and 


us well as 
ases arising 
g accidents 


recewed and 





1940 


HELP ANIMALS 


by helping 


Our Dumb Friends 
League 


© 248,270 


Horses, Dogs, Cats, 
Birds, etc., helped 
by the League last 
Year. 

Donations & Legacies 
most gratefully ac- 
knowledged. 


Grosvenor Gardens House 


VICTORIA LONDON 
§.W.I 
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LECTRO-MATIC 
cwarto. SIGNALS 


AUTOMATIC TELEPHONE AND ELECTRIC COMPANY LIMITED 


@ly) [i , lieu \ ! WO I EMple Bar 4506 - Telegrams: Strowger, Estrand, Londoa 
is “ 


10871 523 





R } 


i 





